STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
LUCY CABRERA,
Petitioner,
VS. Case No. 05-2974

H ALEAH HOUSI NG AUTHORI TY,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on August 8, 2006, by video tel econference, with the parties
appearing in Mam , Florida, before Patricia M Hart, a duly-
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Joel A Bello, Esquire
3780 West Fl agler Street
Manm, Florida 33134

For Respondent: J. Frost Walter, 111, Esquire
Law O fices of Citrin & Wal ker
100 West Sunri se Avenue
Coral Gables, Florida 33133

STATEMENT OF THE | SSUE

Whet her the Respondent discrim nated against the Petitioner

on the basis of her age, in violation of Section 760.10, Florida



Statutes (2004),! the Florida Gvil Rights Act of 1992, as
amended.

PRELI M NARY STATEMENT

On February 18, 2005, Lucy Cabrera filed an Enpl oynent
Conpl aint of Discrimnation with the Florida Conm ssion on Human
Rel ations ("FCHR'), nam ng the Hi al eah Housi ng Authority
("Housing Authority") as the Respondent. 1In the conplaint,

Ms. Cabrera stated: "I believe |I was discrimnated [against]
because of ny age (50+)," and she set forth the basis for her
conplaint as foll ows:

| was enployed with the respondent for two

years,[sic] During ny enploynent | was

subj ected to discrimnation based upon ny

age (50+). Celi Ervesun, Capital Fund

Coordinator, said to ne that | was too old

for the job. Also, she stated that I am not

a fit for the job. On February 20, 2004, |

was term nated, and the reason for dism ssa

was | failed to follow direction. In

addition, | was replaced by two younger

enpl oyees (20+).
On June 29, 2005, the FCHR issued a Determ nation: No Cause, in
which it stated that it had found that "no reasonabl e cause
exists to believe that an unl awful enpl oynent practice
occurred.” M. Cabrera tinely filed a Petition for Relief with
the FCHR in which she alleged "Di scrimnation of Age" and noted

that she woul d provide specifics in "other paperwork to follow "

No ot her paperwork was attached to the Petition for Relief.



The FCHR forwarded Ms. Cabrera's Petition for Relief to the
Division of Adm nistrative Hearings for assignnent of an
adm ni strative |law judge. Pursuant to notice, the final hearing
was held on August 8, 2006. At the hearing, Ms. Cabrera
testified in her own behal f, and, pursuant to the agreenent of
the parties, the testinony of John Esposito was presented by
deposition, the transcript of which was filed with the D vision
of Admi nistrative Hearings on Cctober 23, 2006. Petitioner's
Exhibits 1 and 2 were received into evidence. The Housing
Aut hority presented the testinony of Celi Ervesun and Jose
Martinez. Respondent's Exhibits A through U were offered into
evi dence and received pursuant to stipulation of the parties.

The transcript of the proceedings was filed with the
Di vision of Administrative Hearings on August 21, 2006. The
parties agreed that the Proposed Recommended Orders woul d be
filed within 20 days after the filing of the deposition
transcript of M. Esposito with the Division of Adm nistrative
Hearings. This deposition transcript was filed on Cctober 23,
2006, and the parties tinely filed proposed findings of fact and
concl usi ons of |aw, which have been considered in the

preparation of this Reconmended Order.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. In February 2002, Ms. Cabrera was hired by the Housing
Aut hority as the Assistant to the Capital Funds Program
Coordi nator ("CFP Coordinator"). The CFP Coordi nator was, at
all times material to this proceeding, Celi Ervesun, who was
Ms. Cabrera's direct supervisor.

2. At the tinmes material to this proceeding, Ms. Cabrera
was over 40 years of age.

3. At the tines material to this proceeding, the Capital
Funds Program (" CFP") departnent was responsi ble for managi ng
construction projects involving the nodernization of the public
housi ng buil di ngs under the jurisdiction of the Housing
Aut hority, as well as for any other construction work being
undertaken by the Housing Authority and any naj or mai ntenance
projects costing over $12,000.

4. The position of assistant to the CFP Coordinator was
advertised, and Ms. Cabrera was one of several persons in the
pool of applicants chosen by the Executive Director of the
Housi ng Authority, Jose Morales, for interviews. M. Ervesun
interviewed Ms. Cabrera and recomended to M. Mral es that

Ms. Cabrera be offered the position. On the basis of



Ms. Cabrera's résunme and the interview, Ms. Ervesun believed
that Ms. Cabrera had the qualifications necessary for the
position as her assistant. M. Ervesun was not aware of
Ms. Cabrera's age when she recomended that Ms. Cabrera be
hi r ed.

5. Anong the major duties and responsibilities of the
assistant to the CFP Coordi nator was assisting the CFP
Coordi nator in preparing materials and forns for bid packages
for construction work to be perfornmed under the CFP; assisting
with the preparation of nunmerous work docunents associated with
the CFP; assisting with the preparation of reports; serving as
the CFP Coordinator's secretary and receptionist; and
mai nt ai ni ng "an accurate and up-to date the [sic] file system
and all records and forns that involve the construction contract
admini stration of all nodernizations works. "2

6. Wien she first began working at the Housing Authority,
Ms. Cabrera appeared to be interested in her job, and she
performed her assigned tasks well and willingly. As tine
passed, however, M. Ervesun noticed that Ms. Cabrera was not
conpleting assignnents tinely and was not sufficiently
know edgeabl e about constructi on managenent to enable her to
understand fully the requi renents of her job.

7. In Ms. Cabrera's annual evaluation, conpleted in

February 2003, Ms. Ervesun rated Ms. Cabrera "Bel ow Average" in



techni cal and operational job know edge and in planning and
organi zing. M. Ervesun noted that the CFP had many ongoi ng
projects and that Ms. Cabrera needed to inprove her tine-
managenent skills and her ability to plan and use her tinme well.
Ms. Ervesun noted that Ms. Cabrera "has a positive attitude and
is ready to attend all sem nars that could inprove her ability
to performher tasks."?

8. Wen Ms. Ervesun actually asked Ms. Cabrera to attend
sem nars, however, Ms. Cabrera refused to travel, outside Mam,
Florida. Although there were few relevant semnars in Mam,

Ms. Ervesun made arrangenents for Ms. Cabrera to attend one
semnar in Mam . Shortly before the semnar was scheduled to
take place, Ms. Ervesun was out of town and Ms. Cabrera
expressed her intention not to attend the semnar. This canme to
the attention of Jose Martinez, who was the Director of

Admi ni stration for the Housing Authority at the time, and

M. Martinez ordered Ms. Cabrera to attend the sem nar, which
she did.

9. The organi zati on and mai nt enance of construction-
project files was of particular concern to Ms. Ervesun. The CFP
departnent had been cl osed prior to Ms. Ervesun's being hired in
January 2002, and the project files kept by the CFP had not been
properly maintai ned. Because nmany of the projects undertaken by

t he Housing Authority and overseen by the CFP used gover nnent



funds, federal agencies, including the Departnent of Housing and
Ur ban Devel opnent and the Arnmy Corps of Engineers, frequently
audited the project files maintained by the CFP. It was,
therefore, essential that the files be kept up-to-date and
organi zed in accordance with a checklist provided to Ms. Ervesun
by the Arny Corps of Engineers after it found during an audit in
February 2002 that the CFP project files were in disarray.

10. At the tine of the Arny Corps of Engineers' audit, the
CFP departnent was housed in a very snmall space. M. Ervesun
decided to wait until the departnment noved into |arger office
space to begin the task of organizing the files in accordance
wi th the guidelines provided by the Arnmy Corps of Engineers.

The nove occurred in April 2003, and Ms. Ervesun expected
Ms. Cabrera to begin working in earnest on the files at that
time.

11. At any given tinme, the CFP Coordi nator oversaw
approximately 60 projects. The project files were quite
extensive and included many docunents that had to be organi zed
in accordance with the guidelines provided by the Arny Corps of
Engi neers. Ms. Ervesun suggested to Ms. Cabrera that she work
on the files at | east one hour each day to clear up the backl og
in filing and to keep the files current. M. Ervesun found,
however, that Ms. Cabrera made very little progress in

organi zing the files and also failed to conplete other essenti al



job responsibilities tinmely, such as verifying payrolls for
wor kers on construction projects, another task required by the
federal agencies providing funding for the construction

proj ects.

12. By the fall of 2003, Ms. Ervesun had becone
i ncreasi ngly unhappy about Ms. Cabrera's failure to conplete
assi gned tasks and her tendency to nmake nunmerous m stakes in her
work. Ms. Ervesun often raised her voice to Ms. Cabrera and
expressed her displeasure with the way Ms. Cabrera was doi ng her
j ob. John Esposito, whose office was next to Ms. Cabrera' s and
Ms. Ervesun's office, overheard Ms. Ervesun, in a |oud voice,
tell Ms. Cabrera that she was stupid and i nconpetent; that the
quality of her work was not satisfactory; that she needed to
stop nmeki ng the sanme nm stakes over and over; and that she needed
to do better work. In M. Esposito's opinion, Ms. Ervesun was
unprof essional in sonme of her dealings with Ms. Cabrera, and he
consi dered Ms. Ervesun's tone of voice to be deneaning to
Ms. Cabrera and her treatment of Ms. Cabrera abusive.

13. Ms. Cabrera related one incident that she considered
particularly humliating: She was asked by Ms. Ervesun and
several co-workers to take off her shoes so they coul d neasure
her height to prove that she was not really 5 3" tall, as she
claimed. Ms. Cabrera believed that Ms. Ervesun nmade fun of her

because she was short.



14. M. Esposito observed Ms. Cabrera in tears on a nunber
of occasions, and Ms. Cabrera conpl ai ned to hi mabout the way
Ms. Ervesun treated her and about what Ms. Cabrera consi dered
Ms. Ervesun's inconpetence

15. Ms. Ervesun nentioned several times to M. Esposito
t hat she needed to replace Ms. Cabrera because she was not doing
her j ob.

16. In the fall of 2003, both Ms. Ervesun and Ms. Cabrera
di scussed with M. Martinez the problens each was having with
the other. M. Ervesun told M. Martinez that Ms. Cabrera was
making a ot of m stakes in her work and asked M. Martinez to
talk to Ms. Cabrera about her job performance.* Before he began
counseling Ms. Cabrera about her job performance, however
M. Martinez conducted his own investigation, and he confirned
that Ms. Cabrera was, in fact, maki ng nunerous m stakes,
especially in maintaining the project files. Wen M. Mrtinez
began counseling Ms. Cabrera, she consistently denied nmaking the
m stakes identified by Ms. Ervesun and told M. Martinez that
Ms. Ervesun was "picking on her" about her job performance.

17. After a counseling session, Ms. Cabrera would do
better for a while but then | apse back into naking carel ess
m stakes in filing or in the preparation of reports. On the
occasi ons when Ms. Ervesun conplained to M. Martinez about

Ms. Cabrera's m stakes, he personally |ooked at the files and



satisfied hinself that Ms. Cabrera was actually making the
m st akes Ms. Ervesun conpl ai ned about.

18. M. Martinez believed the situation could be inproved
if Ms. Cabrera would put in the effort and if she and
Ms. Ervesun would work together as a team M. Martinez advised
Ms. Ervesun to help Ms. Cabrera correct her m stakes in keeping
the files by putting in witing the way she wanted the files
organi zed and mai ntai ned. M. Ervesun had consistently told
Ms. Cabrera that the files needed to be organized in accordance
with the guidelines provided in February 2002 by the Arny Corps
of Engi neers.

19. Except for the observations included in Ms. Cabrera's
February 2003 eval uation, the first time Ms. Ervesun put any of
her conplaints in witing to Ms. Cabrera was in a nenorandum
dated October 10, 2003. |In that nmenorandum Ms. Ervesun told
Ms. Cabrera to concentrate on getting the project files in
order.

20. On Decenber 12, 2003, Ms. Ervesun wrote Ms. Cabrera
anot her nmenorandumregarding Ms. Cabrera's failure to finish
organi zing the project files and her failure to nake sure that
all filing was current. M. Ervesun referred to a di scussion
she and Ms. Cabrera had on "Wadnesday," presumably Decenber 10,
2003, in which Ms. Ervesun had asked Ms. Cabrera to provide her

a witten report on the status of the files and filing "by the

10



end of the day."® M. Ervesun noted that Ms. Cabrera had not
provi ded the status report as of Decenber 12, 2003. M. Ervesun
directed Ms. Cabrera to have the report on her desk by
Decenber 15, 2003, but extended the deadline to Decenber 16,
2003, because the conputers were down on Decenber 15.

21. On Decenber 22, 2003, Ms. Ervesun wrote to Ms. Cabrera
requesting that she provide her with the status report
Ms. Cabrera was to have provided on Decenber 16, 2003.
Ms. Cabrera responded that afternoon with the status of the
files in five of the file drawers. M. Ervesun replied on
Decenber 23, 2003, that she needed the status of the files in
the remaining eight file drawers.

22. At sone point during her enploynent with the Housing
Aut hority, Ms. Cabrera joined the enpl oyees' union. M. Ervesun
was not aware at the time that Ms. Cabrera had joined the union
and was not concerned that she had done so. Wen M. Mrtinez
| earned that Ms. Cabrera had joined the union, he involved
Ms. Cabrera's union representative in the efforts to help her
i nprove her performance. M. Martinez also offered to all ow
Ms. Cabrera to work overtine, for additional pay, to catch up
wi th her work, but Ms. Cabrera did not take advantage of this
opportunity.

23. On January 14, 2004, Ms. Ervesun was advi sed that

Ms. Cabrera had not provided corrected advertisenents for an up-
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comng bid solicitation in time for the publication deadline,
resulting in the bid solicitation having to be revised to
i ncl ude a new deadl i ne.

24. On January 16, 2004, Ms. Ervesun issued a Fina
Warning to Ms. Cabrera, with the agreenent of M. Martinez and
M. Morales, the Housing Authority's Executive Director. 1In the
Fi nal Warning, Ms. Ervesun pointed out a nunber of deficiencies
in Ms. Cabrera's job performance and stated that Ms. Cabrera
woul d be given 10 days to bring her "job tasks and
responsibilities up to departnental standards” or face
di sciplinary action that could include ternination.®

25. M. Cabrera was actually given over 30 days to correct
her performance deficiencies, but she failed to conplete
assigned tasks tinely and continued to make mstakes in filing
and in preparing reports. M. Cabrera was advised in a
menor andum from M. Martinez dated February 20, 2004, that the
Housi ng Authority's Executive Director had term nated her
enpl oynent based on her "repeated failure to foll ow
i nstructions” and on the follow ng:

On several occasions the Capital Fund
Program Coordi nator met with you to di scuss
t he many pending issues (e.g., files not
updated, failure to verify certified
payroll, failure to conplete assignnments on
time) that currently exist in the Capita
Fund Departnent and to date nobst of those

i ssues are still pending. You failed to act
upon the orders and the witten warning

12



given to you in the presence of your Union
Representative on January 16, 2004 in order
to resolve all the pending issues.
Furthernore, other tasks that were assigned
to you have yet to be conpleted (i.e., list
identifying files in storage). Your failure
to followinstructions is a violation of the
Aut hority's Personnel Rules and Regul ati ons,
Rul e XXV, A CategorY I, 6 - "failure to
follow instructions.!”

26. Ms. Cabrera was advised of her right to appeal the
decision by filing a grievance, which she did through her union
representative. M. Cabrera attached a "Gri evance Report" to
t he Enpl oyee Gievance form in which she objected to her
term nation and stated various grounds for her contention that
her term nation was not warranted; none of the grounds nentioned
by Ms. Cabrera referred to age discrimnation. After a hearing
before the Housing Authority's Board of Comm ssioners, the
decision to term nate Ms. Cabrera was uphel d.

27. Ms. Cabrera was replaced as assistant to the CFP
Coordi nator by a young wonman who was under 30 years of age. The
repl acenent was hired on Ms. Ervesun's recomrendation after
followng the routine procedure for filling job-vacancies at the
Housi ng Aut hority.

Sunmar y
28. Ms. Cabrera offered no persuasive direct evidence to

establish that her term nation was the result of discrimnation

because of her age. The only direct evidence that Ms. Cabrera

13



of fered was her own self-serving testinony, which is not
credited, that Ms. Ervesun had told her that she was too old for
the assistant's job and that Ms. Ervesun had told her she
intended to replace Ms. Cabrera with a younger person.

Ms. Cabrera conceded that no one overheard Ms. Ervesun nake

t hese remarks; she did not file a formal conplaint with the
Human Rel ati ons Departnent that Ms. Ervesun was di scrimnating
agai nst her on the basis of her age; she did not conplain
verbally to M. Martinez or M. Esposito that Ms. Ervesun's
treatment of her was based on her age; and she did not include
an allegation of age discrimnation in the grievance that the
union filed on her behalf to challenge her term nation.

29. The evidence presented by Ms. Cabrera was sufficient
to establish that she was over 40 years of age at the rel evant
times, that she was term nated from her enploynent, that she was
initially considered qualified for the position as assistant to
t he CFP Coordinator, and that she was replaced by a younger
person. The evidence presented by the Housing Authority
established that Ms. Cabrera was term nated because she did not
performher job responsibilities satisfactorily, after a nunber
of war ni ngs and counseling sessions, and Ms. Cabrera did not
submt any evidence to establish that this proffered reason for
her term nation was a fabrication or was ot herw se unworthy of

bel i ef.

14



30.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

jurisdiction over the subject matter of this proceeding and of

the parties thereto pursuant to Sections 120.569 and 120.57(1),

Florida Statutes (2006).

G vi

part:

31.

Section 760.10, Florida Statutes, part of the Florida

Ri ghts Act of 1992, as anended, provides in pertinent

32.

f eder al

1964,

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwise to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges or enploynent, because of such
i ndividual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

(7) It is an unlawful enploynment practice
for an enpl oyer, an enpl oynent agency, a

j oi nt | abor-nmanagenent conm ttee, or a |abor
organi zation to discrimnate agai nst any

per son because that person has opposed any
practice which is an unl awful enpl oynent
practice under this section, or because that
person has nade a charge, testified,

assi sted, or participated in any nmanner in
an investigation, proceeding, or hearing
under this section.

Florida courts routinely rely on decisions of the

courts construing Title VII of the Civil Ri ghts Act of

codified at Title 42, Section 2000e et seq., United States
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Code, ("Title VII"), when construing the Florida GCvil Rights
Act of 1992, "because the Florida act was patterned after

Title VII." Harper v. Blockbuster Entertai nnent Corp., 139 F. 3d

1385, 1387 (11th Cir. 1998), citing, inter alia, Ranger

| nsurance Co. v. Bal Harbor Cub, Inc., 549 So. 2d 1005, 1009

(Fla. 1989), and Florida State University v. Sondel, 685 So. 2d

923, 925, n. 1 (Fla. 1st DCA 1996).

33. M. Cabrera has the burden of proving by a
preponderance of the evidence that she was the victim of
enpl oynent discrimnation, and she can establish discrimnation
ei ther through direct evidence of discrimnation or through
circunstantial evidence, which is evaluated within the franmework
of the burden-shifting analysis first articulated in MDonald

Dougl as Corp. v. Geen, 411 U S 792, 802-04 (1973). See Logan

v. Denny's Inc., 259 F.3d 558, 566-67, 567, n. 2 (11th Grr.

2006) .

34. "Direct evidence of discrimnation is evidence which,
i f believed, would prove the existence of a fact in issue
Wi t hout inference or presunption. Only the nost bl atant
remar ks, whose intent could be nothing other than to
discrimnate on the basis of [age] constitute direct evidence of

discrimnation." Bass v. Board of County Commirs, O ange

County, Florida, 256 F.3d 1095, 1105 (11th Gr. 2001).
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35. Based on the findings of fact herein, Ms. Cabrera has
presented no persuasive direct evidence that she was
di scrim nated agai nst because of her age, and she nust,

therefore, rely on the presunption set forth in MDonal d Dougl as

to establish a prinma facie case of age discrimnation by show ng

that (1) she was at |east 40 years old; (2) she suffered an
adverse enpl oynent action; (3) she was qualified to do the job;
and (4) she was replaced by sonmeone substantially younger. See

Haas v. Kelly Servs. Inc., 409 F.3d 1030, 1035 (8th Gr. 2005);

Chapman v. Al Transp., 229 F.3d 1012, 1024 (11th Cr. 2000). |If

Ms. Cabrera satisfies her burden of proving a prinma facie case

of age discrimnation, the burden of producing evidence then
shifts to the Housing Authority to produce evidence articul ating
"a legitimte, non-discrimnatory reason” for term nating

Ms. Cabrera. 1d. |If the Housing Authority neets this burden,
Ms. Cabrera nust prove that the non-discrimnatory reason

of fered by the Housing Authority to justify her termnation is

pretext. Jones v. School Dist. of Philadel phia, 198 F.3d 403,

410 (3d Cir. 1999).

36. Ms. Cabrera can establish pretext by presenting
evi dence that casts doubt on the reason for term nation offered
by the Housing Authority and supports the conclusion that the
reason offered was a fabrication or by presenting evidence

sufficient to support an inference that Ms. Cabrera's

17



term nation was nore |ikely than not notivated by

discrimnation. See Fuentes v. Perskie, 32 F.3d 759, 762

(3d Gr. 1994). The evidence offered to establish that the
reason offered by the Housing Authority for Ms. Cabrera's
termnation was pretext "nust denonstrate such weaknesses,
i mpl ausi bilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered reasons for its
action that a reasonable factfinder could rationally find them
unwort hy of credence, and hence infer that the enpl oyer did not
act for [the asserted] non-discrimnatory reasons.” |d.

37. Based on the findings of fact herein, Ms. Cabrera has

nmet her burden of establishing a prima facie case of age

di scrim nation: During her enploynent with the Housing
Authority she was over 40 years of age; she was term nated from
her position as assistant to Ms. Ervesun; Ms. Ervesun initially
considered her qualified to do the job; and she was repl aced by
a person under 30 years of age. However, based on the findings
of fact herein, the Housing Authority net its burden of
establishing a legitinmte, non-discrimnatory reason for

Ms. Cabrera's termnation: M. Cabrera' s job performance was
unsati sfactory, and her job performance did not inprove after
she was gi ven counseling, assistance, and additional tine to
conpl ete her assigned tasks. Finally, based on the findings of

fact herein, the evidence offered by Ms. Cabrera was not

18



sufficient to establish that the reasons given by the Housing
Authority for her termnation were pretext. M. Cabrera,
therefore, did not prove by a preponderance of the evidence that
t he Housing Authority discrimnated against her on the basis of
her age when it term nated her enployment in February 2004.8

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOVWENDED that the Florida Comm ssion on Human
Rel ations enter a final order dism ssing the Petition for Relief
filed by Lucy Cabrera.

DONE AND ENTERED this 8th day of January, 2007, in

Tal | ahassee, Leon County, Flori da.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of January, 2007.
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ENDNOTES

1/ Al references to the Florida Statutes shall be to the 2004
edition unl ess otherw se indicat ed.

2/  Respondent's Exhibit E.
3/  Respondent's Exhibit F.
4 Transcript at page 134.
°/  Respondent's Exhibit I.
®/  Respondent's Exhibit 0.
'l Respondent's Exhibit Q

8/ Ms. Cabrera attenpted to broaden the issues presented in her
Enpl oynment Conpl aint of Discrimnation and Petition for Relief
to include a charge that she had been subjected to a hostile
wor k environnent and that her termnation was in retaliation for
j oi ning the enployee's union. The evidence presented by

Ms. Cabrera is sufficient to establish that Ms. Ervesun's
behavi or toward her becane increasingly abusive and deneani ng
prior to her termnation. Nonetheless, even if Ms. Cabrera had
requested prior to hearing that the charges agai nst the Housing
Authority be expanded to include a charge that Ms. Ervesun
subjected her to a hostile work environnment, Ms. Cabrera did not
present any evi dence to connect Ms. Ervesun's behavior with

di scrim nation based on her age. Kamal Al -Zubaidy v. TEK

| ndus., 406 F.3d 1030, 1038 (8th G r. 2005)(To establish hostile
work environnment claim it nust be shown, anong other things,
that "the harassnent was based on a protected characteristic
under Title VIl . . . ."). In addition, even if Ms. Cabrera had
timely presented a claimthat her termnation was in retaliation
for her joining the union, union nenbership is not an activity
protected under Sections 760.01 through .11, Florida Statutes,
and cannot support an action for retaliatory di scharge under
Section 760.10(7), Florida Statutes.
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

J. Frost Walker, 111, Esquire
Law O fices of Citrin & Wl ker
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Coral Gables, Florida 33133

Joel A. Bello, Esquire
Joel Bello, P.A

3780 West Fl agler Street
Mam , Florida 33134-1602

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this recomended order. Any
exceptions to this recommended order should be filed with the
agency that will issue the final order in this case.
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